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Lemon Johnson Gets Frisked

On April 19, 2002, three members of the Arizona 
state gang task force were patrolling Tucson in 

an unmarked car. They ran the license plate of a ve-
hicle and pulled it over for a registration violation. As 
they walked up to the car, a young black male in the 
backseat stared at them through the rear window. While 
one officer questioned the driver, Officer Maria Trevizo 
initiated a conversation with this backseat passenger. 
He failed to produce identification but said his name 
was Lemon Johnson. He readily explained that he was 
from Eloy, Arizona, and had spent time in prison for 
burglary. Eloy had a reputation for gang activity, as did 
Sugar Hill, the Tucson neighborhood in which the stop 
occurred. Officer Trevizo took note of Johnson’s blue 
clothes and blue bandana, a getup often worn by the 
Crips gang (Arizona v. Johnson, 2009). “Gang mem-
bers,” she later testified, “will often, in general, possess 
firearms” (Arizona v. Johnson, 2009, Brief for Respon-
dent, p. 5). 

But Johnson was cooperating. He answered the of-
ficer’s questions and he was candid about his criminal 
record. Moreover, the driver was dressed in red, a rival 
color of the Crips. Still, Johnson’s comments aroused 
suspicion in Officer Trevizo. After noticing a police 
scanner in his pocket, she asked him to step out of the 
vehicle. He complied. Once out, she conducted a pro-
tective pat-down search—without probable cause or 
even reasonable suspicion of criminal activity—frisk-
ing him for a weapon and arresting him upon discover-
ing one. An incident-to-arrest search unearthed a small 
amount of marijuana. Johnson was charged with illegal 
possession of a weapon, and his request to suppress the 
evidence was denied in trial court (Arizona v. Johnson, 
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2009). The Arizona Court of Appeals reversed the con-
viction, deciding the seizure had evolved into a consen-
sual encounter and the pat-down was unauthorized. As 
a result, the gun and the marijuana were illegally ob-
tained. The Arizona Supreme Court denied review. The 
state turned to its last resort: the United States Supreme 
Court. It petitioned for a writ of certiorari, asking the 
Court to determine whether an officer may conduct a 
pat-down of a passenger reasonably suspected to pose 
a threat, even though there is no reason to believe the 
passenger is engaged in criminal activity (Arizona v. 
Johnson, 2009).

The Supreme Court took the case. Arizona was sup-
ported by thirty-six other states, as well as the Depart-
ment of Justice. Arizona was supported by thirty-six 
other states, as well as the Department of Justice The 
National Association of Criminal Defense Lawyers 
wrote the sole brief in support of Johnson (Arizona v. 
Johnson, 2009). In 2009, the Court ruled in Arizona 
v. Johnson that the “combined thrust” of its apposite 
Fourth Amendment doctrine, beginning with the land-
mark 1968 Terry v. Ohio, allowed for Officer Trevizo’s 
pat-down search (Arizona v. Johnson, 2009, p. 7). 

The Birth of the War on Terry (1968)

Like all Fourth Amendment cases, Arizona v. John-
son (2009) concerns the tug-of-war between civil liber-
ties and effective policing, a cornerstone of the Ameri-
can criminal justice system. In particular, Johnson 
(2009) takes place at the intersection of stop-and-frisk, 
traffic stop, and consent search jurisprudence. The 
Fourth Amendment requires an officer to obtain prob-
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able cause before making an arrest: he needs to believe 
a crime has been or is being committed, and that the 
individual he is targeting is responsible for said crime 
(Dressler, 1996). Once Officer Trevizo discovered John-
son’s weapon, she had probable cause and thus arrested 
him. But what permitted her frisk? The Fourth Amend-
ment also requires an officer to obtain probable cause 
in order to conduct a search. Nevertheless, the Supreme 
Court has established or overseen several ways to seize 
and search a suspect absent probable cause.

By far the most utilized exception to the Fourth 
Amendment is the consent search. An officer may ap-
proach an individual without any suspicion of wrong-
doing and ask him anything (Florida v. Bostick, 1993). 
In addition to posing questions, he may ask to search 
the individual or his belongings (Florida v. Bostick, 
1993). He may be granted this access—usually because 
the suspect either does not know refusing is an option, 
or knows but is intimidated—but if not he may advance 
the encounter in some other way. In 1968, the Court de-
cided in Terry v. Ohio that developing reasonable sus-
picion of criminal activity—less than probable cause, 
but more than a “mere hunch”—is one way to transition 
a consensual encounter, or lack of an encounter alto-
gether, into a temporary seizure. 

Terry (1968) is two-pronged. First, an officer may de-
tain and question a suspect if he develops reasonable 
suspicion of criminal activity: that is, if he reasonably 
suspects a crime has been, is being, or will soon be com-
mitted, and that the person he is detaining is responsible 
for said crime. Second, if the officer believes the indi-
vidual he has detained poses an immediate threat—re-
ferred to as developing reasonable suspicion of armed 
and dangerousness—he may frisk the outer areas of the 
individual’s clothing for weapons. In order to conduct 
the frisk, the first prong must be satisfied; an officer 
may detain an individual with no intention to frisk, but 
he cannot frisk an individual for simply appearing dan-
gerous (Terry v. Ohio, 1968).

Due to the unpredictable nature of police encounters, 
the standard for reasonable suspicion is deliberately 
vague. The Court avoids a “bright line” rule, leaving 
reasonable suspicion to be evaluated on a case-by-case 
basis (United States v. Sharpe, 1985, p. 685). While in-
dividual facts may appear innocuous to the layperson 
(United States v. Cortez, 1981), reasonable suspicion 
depends on the “totality of the circumstances” (Illinois 
v. Gates, 1983). The Court only requires these facts be 
individualized and articulable (Terry v. Ohio, 1968). Po-
tential factors with which to build reasonable suspicion 

may include: being out at an unusual time of day, being 
out of place, being in a high-crime area, wearing un-
usual clothes, behaving unusually, furtive movements, 
suspicious sounds or smells, hearsay, an officer’s past 
knowledge of a suspect, and suspicious statements by 
the suspect (Argiriou, Terry Stop Update,).

The lack of a per se rule advantages the state. The 
police can experiment, flirting with the limits of what 
a reasonably prudent person would believe. In evaluat-
ing reasonable suspicion, the judicial branch is asked to 
weigh the word of an agent of the state against an al-
leged criminal, a predictably one-sided process (Thom-
as III, 1998, 1029-34). Moreover, white males consti-
tute 70% of federal judges (Wheeler, 2009) and are 
almost always overrepresented in police forces, even 
in largely nonwhite populations such as Kansas City, 
wherein they are 29% of the population but 68% of 
law enforcement personnel (Abouhalkah, 2012). One 
would presume, then, that a reasonably prudent person 
is often a white male. This cultural bias is significant 
when assessing the legitimacy of reasonable suspicion 
factors such as perceived furtiveness, lack of coopera-
tion, and aggression. 

Writing for the majority in Terry (1968), Chief Justice 
Earl Warren admitted that the new tool, known as a stop-
and-frisk, “must surely be an annoying, frightening, 
and perhaps humiliating experience” (Terry v. Ohio, 
1968, p. 13). He acknowledged that blacks in particu-
lar “frequently complain” about police harassment, but 
nevertheless argued the stop-and-frisk was a necessary 
part of effective law enforcement and was authorized 
by the Fourth Amendment (Terry v. Ohio, 1968, p. 7). 
It should be as limited as possible in its invasiveness, 
he determined, seeking only to locate weapons that en-
danger the officer and others nearby. Justice William O. 
Douglas was the sole dissenter, warning that the Court 
had granted police “greater authority to make a ‘sei-
zure’ and conduct a ‘search’ than a judge has to autho-
rize such action” (Terry v. Ohio, 1968). 

In Adams v. Williams (1972), the Court made its first 
substantial ruling on the principles laid out in Terry 
(1968), ruling once again in favor of the police. Justice 
Douglas reprised his dissenting role, this time joined 
by two others. Justice Thurgood Marshall was one of 
them. Marshall wrote in his dissent that:

As a result of today’s decision, the balance in Terry is now 
heavily weighted in favor of the government. And the Fourth 
Amendment, which was included in the Bill of Rights to pre-
vent the kind of arbitrary and oppressive police action involved 
herein, is dealt a serious blow. Today’s decision invokes the 
specter of a society in which innocent citizens may be stopped, 
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searched, and arrested at the whim of police officers who have 
only the slightest suspicion of improper conduct. (Adams v. 
Williams, 1972, Justice Marshall’s dissent, p. 7).

The introduction of reasonable suspicion authorized a 
culture of preemptive law enforcement. The probable 
cause standard concerns past or present crime, while 
reasonable suspicion concerns future crime (United 
States v. Hensley, 1985, expanded reasonable suspicion 
to past crime, as well). In addition to empowering of-
ficers in the field, the Court’s shift to proactive reason-
ableness set precedent for the half-century of pro-police 
leniency that followed. The first glimmering of reduced 
standards came one year earlier, in Camara v. Munici-
pal Court (1967), wherein the Court loosened the rea-
sonableness standard for administrative searches. Terry 
(1968) expanded Camara’s logic to criminal investiga-
tions, breaking open the Fourth Amendment open for 
further revision (Dressler, 1996, p. 143).

In addition to stop-and-frisks and consent searches, 
an officer may search an individual by way of several 
other exceptions to the Fourth Amendment. Some are 
post-Terry creations, while others have been reinter-
preted with the gloss of Terry (1968). As long as an of-
ficer has a lawful right to be present, he may:
• seize any illicit material he sees in plain view at any 

time (Coolidge v. New Hampshire, 1971; Horton v. 
California, 1990), or feels in plain touch during a 
frisk (Minnesota v. Dickerson, 1993);

• minimally search vehicle compartments and pas-

senger belongings during traffic stop frisks (Michi-
gan v. Long, 1983);

• conduct comprehensive incident-to-arrest searches 
of the suspect and, until recently, his vehicle—re-
gardless of the severity of the crime for which the 
arrest occurs—including containers belonging to 
passengers (Chimel v. California, 1969; New York 
v. Belton, 1981);

• and stop and search suspects with increasing lati-
tude near borders in the interest of national security 
(United States v. Montoya de Hernandez, 1985).

This article refers to the redefined and revamped 
policing toolkit as the Terry umbrella, as it has osten-
sibly been designed to be a protecting force over law 
enforcement. But rather than simply shield police from 
danger, law enforcement nationwide has aggressively 
employed the Terry umbrella (see Image 1). Moreover, 
this increase in policing has been far from colorblind: 
the rise in the overall incarceration rate, which began in 
the mid-1970s, was accompanied by a surge in the rela-
tive incarceration rate of nonwhites, particularly young 
black and Latino males from low-income areas (Eck-
berg, 2006, p. 5-213). The nonwhite prison population 
ballooned from 35% in 1950 to 67% in 2009 (Palmer, 
1999). Lawrence D. Bobo and Victor Thompson re-
fer to this surge in unequal enforcement as “racialized 
mass incarceration” (Bobo & Thompson, 2010, p. 322). 

Terry v. Ohio (1968) represents a turning point in 

Arizona v. Johnson
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Image 1: Created using data from Table Ec298-308 - Sentenced prisoners and prisoners entering state and federal institu-
tions, by sex: 1925–1998 in Eckberg, D. (2006). Crime, Law enforcement, and Justice. 
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modern criminal law. On the one hand, it opened the 
door to the preemptive culture of law enforcement that 
characterized the increase in arrests and incarceration; 
on the other, it green lit discriminatory policing and 
racial profiling by reducing the standards for making 
stops and evaluating policing on a case-by-case basis. 
As a result, this article refers to the “racialized mass 
incarceration” as Terryism (Boba & Thompson, 2010, 
p. 322). Terryism utilizes the principles laid out in Terry 
v. Ohio (1968) to target, arrest and sentence people of 
color at higher rates than whites for similar crimes (see 
Part 5). 

Terry v. Ohio (1968) was by no means the origin of 
unequal enforcement; the American criminal justice 
system has long discriminated against people of color, 
targeting blacks in particular since the end of slavery 
(Kennedy, 1998, ch. 2). But Terryism is a rearmament 
of unequal enforcement, the likes of which the criminal 
justice system has never seen. The tonal shift in law en-
forcement that the Court established in Terry (1968), re-
gardless of its motivation, equipped police departments 
with this destructive capacity.

That said, the motivations look to be rather straight-
forward. Terryism followed both the success of the 
Civil Rights movement and the Second Great Migra-
tion of African Americans. The Second Great Migra-
tion, which saw the relocation of five million Southern 
blacks into Northern cities, came to a close in 1970, two 
years after the Terry ruling. For the first time, blacks be-
came the most urbanized racial group in America (Holt, 
n.d.). In his majority opinion, Chief Justice Warren cites 
the following argument in favor of stop-and-frisks: “In 
dealing with the rapidly unfolding and often dangerous 
situations on city streets, the police are in need of an es-
calating set of flexible responses” (Terry v. Ohio, 1968, 
p. 5). 

Terryism is fueled by the public’s desire to maintain 
law and order on these city streets, and to protect law 
enforcement in the process (the latter has usually been 
the rationale of the judicial branch in expanding police 
powers). While the violent crime rate has fallen nation-
wide since 1995, a majority of Americans have consis-
tently believed it was getting worse from 1989 to 2009 
(Jones, 2010). Moreover, the racial disparity is justified 
by both the explicit prejudiced beliefs of law enforce-
ment, public officials and the general public (over 50% 
of whites believe that blacks and Latinos are less intel-
ligent and violence-prone (Moya & Markus, 2011, p. 
63), and the implicit racial biases of officers, prosecu-
tors, and judges.

As of late, the rate of unequal incarceration is on the 
decline. Yet, Terryism persists (see Image 2). The crim-
inal justice system added 49,400 blacks and 151,000 
Latinos from 2000 to 2009, but only 30,100 whites. 
These numbers are staggering given that blacks and 
Latinos make up only 13% and 16% of the popula-
tion, respectively (U.S. Census, 2010). Overall, there 
are more blacks incarcerated today than at any point in 
the country’s history, more under general correctional 
control than were enslaved in 1850, and more disen-
franchised than in 1870 (Alexander, 2010, p. 245). The 
population of Latinos in federal institutions is surging 
(Carcamo, 2011).

Terryism has exacerbated the already wary views 
of law enforcement held by people of color. Imagine 
a young man of color living in a low-income, racially 
segregated area. He has invariably seen police stop-and-
frisking other people of color, and likely has relatives or 
friends whom have been frisked. Perhaps he has even 
been frisked himself. Even if he has no personal expe-
rience with the police, he may “internalize and vicari-
ously experience” the encounters of others from stories 
he hears (Weitzer & Tuch, 2004, p. 308). This brings 
about and reinforces a culture of fearing, mistrusting, 
and even loathing police. 

Evidence suggests pat-downs are targeted at people 
of color, are rather common, and have a high fail rate 
(see Part 5). Further, it is a well-known fact, especially 
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Image 2: Graph created using data presented in Table18 
in West, H. C. (2010) Prison Inmates at Midyear 2009—
Statistical Tables.
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Arizona v. Johnson: 
The Oral Argument

There was no dispute over the underlying facts. Offi-
cer Trevizo’s testimony at Johnson’s suppression hear-
ing provided an uncontested outline of events. There 
was, however, one noteworthy unknown: the exact 
duration of the stop appeared at no point in the case’s 
record or in any testimony, and neither side could pro-
duce even a broad timeframe when asked by the Court 
during the oral argument. This was a factor in determin-
ing whether the traffic stop evolved from a seizure to a 
consensual encounter. Arizona, insisting there was no 
proof for this development, argued in favor of a short 
duration, while counsel for Johnson emphasized the 
sheer unknowability. 

According to Officer Trevizo’s testimony, the en-
counter had become consensual and the pat-down was 
voluntary. Counsel for Arizona disagreed, arguing that 
while a traffic stop may become consensual, there was 
no evidence to believe such a transition occurred in this 
case, regardless of what Officer Trevizo thought (coun-
sel for Arizona does not represent Trevizo directly, but 
rather the state government in general, and they chose 
to controvert her opinion because it undercut Arizona’s 
case). The state’s case was built primarily on Pennsyl-

vania v. Mimms (1977), Maryland v. Wilson (1997), 
and Brendlin v. California (2007). Mimms (1977) and 
Wilson (1997) permit an officer to remove drivers and 
passengers from vehicles, regardless of whether any 
wrongdoing is suspected. Brendlin (2007) designates 
all occupants of a vehicle seized for Fourth Amend-
ment purposes. The thrust of these decisions, Arizona 
argued, rendered Johnson seized and the first prong 
of Terry (1968) fulfilled. Moreover, the tenor of the 
Court’s recent traffic stop jurisprudence—thirty years 
of increasing the officer’s ability to control the situa-
tion—justified Officer Trevizo’s actions, as she sought 
to keep herself and her fellow officers safe. (Arizona 
never commented on whether Officer Trevizo had ob-
tained adequate reasonable suspicion to conduct the 
pat-down.) 

The Justice Department expressed interest in the 
case and Arizona welcomed its support. Toby Heytens, 
speaking on behalf of the Department, shared the peti-
tioner’s time during the oral argument. He agreed that 
Johnson had remained seized, and further reasoned that 
a pat-down should be permissible even if Johnson was 
unseized, due to the unpredictability of roadside traf-
fic stops and their “unique heightened dangers to police 
officers” (Arizona v. Johnson, 2009). Given this unpre-
dictability, Heytens argued, a frisk should be permis-
sible even if an officer pulls over to help an individual 
change a tire, a situation in which no seizure has oc-
curred and thus the first prong of Terry (1968) has not 
been fulfilled (Arizona v. Johnson, 2009).

Heytens then laid out the Obama Justice Department’s 
ultimate reading of the Fourth Amendment rule: frisk-
ing should not require suspicion of criminal activity in 
any place an officer has a lawful right to be (thereby 
suggesting a rollback of the Terry (1968) doctrine to in-
clude only the second prong). Justice John Paul Stevens 
inquired whether the Department had ever taken this 
position before. Heytens could not recall an instance in 
which it ever had to do so. “It’s a rather extreme posi-
tion,” Justice Stevens replied. Heytens contended that 
the logic of those who oppose stop-and-frisks—and 
perhaps also the logic of those in favor of maintaining 
the status quo—is founded on the idea that an officer 
without suspicion of a crime “can just avoid dangerous 
people, like any of the rest of us can choose to avoid 
them” (Arizona v. Johnson, 2009).

Justice David Souter was especially apprehensive to-
ward the Department’s new stance, citing the ease with 
which an officer can develop reasonable suspicion of 
armed and dangerousness. “It’s great to be a reason-

in nonwhite communities, that men of color are vastly 
overrepresented in prisons. Thus, the young man of 
color from our example may believe police conduct 
stop-and-frisks on a whim and target people of color. 
This perception of inevitability—the looming threat of 
a stop-and-frisk, or another tool from the Terry umbrel-
la—may influence him to agree to an officer’s request 
for a consent search, even when he possesses illicit ma-
terial (it also helps that he is likely unaware of his right 
to say no, and that police are not required to inform him 
of this rights, see Part 4). 

Yet, the Court is loath to acknowledge the coercive-
ness of encounters between people of color and the 
police; it believes that if the officer’s gun remains hol-
stered and he speaks in a quiet tone, a reasonable person 
would perceive no intimidation or compulsion (United 
States v. Drayton, 2001). Justice Antonin Scalia con-
firmed his impractically narrow definition of coercion 
during the Affordable Care Act (2012) oral arguments. 
“When you say you’ve been coerced,” he explained, in 
the midst of a rather confusing hypothetical concerning 
a Jack Benny joke, “it means you’ve been given an of-
fer you can’t refuse” (Affordable Care Act cases, 2012) 

Arizona v. Johnson
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able person,” he said, paraphrasing Benjamin Franklin, 
“because you can think of a reason for anything you do” 
(Arizona v. Johnson, 2009). Heytens made no counter; 
instead, he questioned why reasonable suspicion of 
criminal activity should be any different (he later noted 
that while the Department espoused this interpretation 
of the rule, the Court did not have to agree with it to 
decide)(Arizona v. Johnson, 2009).

Lemon Johnson was represented by Andrew Pincus, 
a civil rights attorney with over twenty appearances be-
fore the Supreme Court. To win, Pincus had to defend 
the logic of the lower court’s ruling, namely, that the 
seizure had ended. He asserted that Johnson’s interac-
tion with Officer Trevizo was separate from the driver 
and the other officers, noting that while the Court has 
ruled that a driver and a passenger are both seized by a 
traffic stop, it has never said whether their seizures are 
coextensive. On his side was the fact that Officer Trev-
izo herself believed the seizure had ended. But Johnson 
had never testified, and whether he felt the pat-down 
was voluntary or not was unknown (while it may seem 
illogical to consent to a pat-down while carrying illicit 
material, it is actually quite common). Thus, Pincus had 
to use the facts of the case to prove that a reasonable 
person in Johnson’s situation would have felt free to 
leave, or at least refuse to consent, when informed that 
a frisk was imminent.

He first asserted that Officer Trevizo’s tone had light-
ened and become more conversational, indicating a 
consensual engagement. This argument seemed to fall 
flat with the justices, and in particular left Chief Justice 
John Roberts responding with a tone of his own (un-
fortunately for Pincus, it was an irritated one). Pincus’s 
second argument was that the stop occurred in an urban 
area, as opposed to a traditional highway stop, and thus 
a passenger could reasonably get out of the car and walk 
away. “If the passenger is not involved in the facts that 
gave rise to the stop,” Pincus reasoned, “if it’s clear, 
for example, quickly that the passenger doesn’t own the 
vehicle, et cetera—we don’t see what the basis is, in 
an urban setting at least, for any further seizure of the 
passenger” (Arizona v. Johnson, 2009).  Justice Sout-
er was unconvinced: “It would be amazing to me that 
this fellow said: ‘I’m not going to talk to you anymore. 
I am leaving.’ And the police officer would allow it” 
(Arizona v. Johnson, 2009).  Justice Stephen J. Breyer 
expressed similar, albeit more forceful discontent with 
Pincus’s arguments, going through and dismissing them 
one by one (Arizona v. Johnson, 2009).  

If all else failed—and it appeared to be going that 

way—Pincus asserted that Officer Trevizo did not ob-
tain adequate reasonable suspicion of armed and dan-
gerousness. “How could he not be dangerous?” Justice 
Ruth Bader Ginsburg asked. “I mean, first she said: ‘I 
suspected him because he was looking behind.’ But 
then she said he was wearing the clothes of a gang. And 
then he admits to having been convicted of a burglary. 
Why isn’t it very normal for a person to be apprehen-
sive” (Arizona v. Johnson, 2009)? Pincus responded by 
stating that Johnson looked behind him because the of-
ficers were in an unmarked car, which startled and con-
fused him. He then reminded the Court that the driver 
was wearing red, opposing gang colors. Finally, he ar-
gued that Johnson’s criminal past should not contribute 
to reasonable suspicion because he was forthcoming 
about it. 

The Court ruled 9-0 in favor of Arizona, reversing the 
decision of the Court of Appeals (Arizona v. Johnson, 
2009). Writing for the majority, Justice Ginsburg held 
that the first Terry (1968) condition—reasonable suspi-
cion of criminal activity—is always met during a traffic 
stop; the officer has probable cause to believe a crime 
has been committed, which is more than reasonable 
suspicion. This applies to both the driver and passen-
gers. To justify a traffic stop frisk, then, there must only 
be reasonable suspicion of armed and dangerousness. 
Ginsburg went on to hold that Johnson had remained 
seized for the duration of the stop (Arizona v. John-
son, 2009).  The issue of whether Officer Trevizo had 
adequate reasonable suspicion to conduct a pat-down 
was remanded to the lower court, which ruled that she 
(Arizona v. Johnson, 2009).  

Arguing in favor of the lower court’s ruling proved 
difficult for Pincus. A victory would have entailed the 
perhaps unfeasible feat of convincing a skeptical, con-
servative Court to disregard precedent and resist taking 
the next logical step in police jurisprudence. Moreover, 
the argument itself had little wiggle room, confined to 
operating within the narrow sliver of suspect rights the 
Court has preserved over the years. Pincus’s backup 
plan—that there was inadequate reasonable suspicion 
of armed and dangerousness—was practically futile; 
reasonable suspicion is a rarely questioned staple of the 
criminal justice system. 

The Modern Traffic Stop

We will now take a look at what goes into a routine 
traffic stop. Suppose we have a police officer on his 
beat. According to Whren v. United States (1996), he 

Brown



UW BOTHELL POLICY JOURNAL, 2012  45

may pull a car over for violating any traffic violation, 
even if he does not intend to issue a citation. Moreover, 
Whren (1996) permits the officer to make a stop even 
if a reasonable person in his shoes would not (a con-
veniently pro-police renunciation of the reasonableness 
principle). Traffic infractions may include: driving too 
fast, driving too slowly, following too closely, switch-
ing lanes without a signal, waiting too long at a stop 
sign, driving without a seatbelt, having a tail light out 
(Visser, 1999), or having a license plate obscured by 
dust or the ball of a trailer hitch (J. Hays, personal com-
munication, February 2, 2012). In other words, nearly 
every person who drives commits traffic infractions. 
The Court acknowledged that an officer might have 
an ulterior motive for the stop—such as hoping to find 
drugs or weapons, referred to as a pretextual stop—but 
nevertheless ruled that such motives do not invalidate 
the stop (Whren v. United States, 1996).

According to Brendlin v. California (2007), all occu-
pants of the vehicle are effectively seized during a traf-
fic stop. Upon approaching the vehicle, the officer may 
peer into the windows for illicit material in plain view, 
which can provide him with probable cause so long as 
its illicitness is “immediately apparent” (Horton v. Cali-
fornia, 1990, p. 129). Mimms (1977) and Wilson (1997) 
make it per se reasonable for him to remove the driver 
and the passengers from the vehicle. He will eventually 
decide to issue a citation or give the driver a warning. 

If the officer has no further leads, he can simply ask 
to search the vehicle. The Supreme Court held in Ohio 
v. Robinette (1996) that an officer is not required to tell 
a motorist when the seizure is over. As a result, the of-
ficer can transition the initial stop into a consent search 
without the motorist’s knowledge. The officer is not re-
quired to tell the driver he may refuse a consent search 
(United States v. Drayton, 2001), and the state need 
not prove a suspect who consented to a search knew of 
his right to deny consent (Schneckloth v. Bustamonte, 
1973). This confusion combines with the general coer-
cion many people of color perceive as inherent in inter-
acting with law enforcement, leading many drivers to 
consent to searches despite possessing illicit material.

If the officer makes an arrest—usually by obtaining 
probable cause for a more substantial crime, but poten-
tially for the initial traffic infraction (in the 2001 case 
Atwater v. City of Lago Vista, the defendant was ar-
rested for not wearing her seatbelt)—he may conduct 
an incident-to-arrest search, regardless of the severity 
of the crime (United States v. Robinson, 1973). This 
involves a comprehensive search of the arrestee’s per-

son (Chimel v. California, 1969). Until recently, it also 
involved a thorough search of the passenger compart-
ment and any containers that could hold illegal mate-
rial, even those belonging to an individual who is not 
being searched (New York v. Belton, 1981). In Arizona 
v. Gant (2009), however, the Court narrowed its Belton 
ruling by holding that incident-to-arrest searches may 
only grant access to areas from which an arrestee may 
realistically grab a weapon or destroy evidence. The 
defendant in Gant (2009) was arrested for a suspended 
license; ergo the officer had no reason to search the pas-
senger compartment. But for 28 years following Belton 
(1981), officers legally conducted pretextual searches 
for weapons and drugs after making unrelated arrests. 

While this ability to search compartments and con-
tainers is not always covered by probable cause, it is 
permissible after obtaining reasonable suspicion of 
armed and dangerousness. If at any time during the 
seizure the officer reasonably suspects the driver or a 
passenger to pose a threat, Arizona v. Johnson (2009) 
authorizes a protective pat-down. He may then search 
the vehicle for weapons, a process known as frisking 
the lunging area (Michigan v. Long, 1983). Because 
weapons come in a variety of forms, the officer can ra-
tionalize a brief search of virtually anything in reach: 
the passenger compartment, newspapers on the floor, 
trash bags, backseat jackets, tin or tupperware contain-
ers, and so on. The officer must simply explain how his 
experience directed him to believe that a weapon could 
be there. In a federal law enforcement quarterly, Ste-
ven Argiriou describes how one might justify opening 
a cigarette box: “If [he] can articulate, based on knowl-
edge, training and experience, that knives and small 
single and five shot derringers exist that can fit inside a 
flip-top cigarette box—the seizure will likely be a good 
one” (Argiriou, Terry Frisk Update, p. 2). Argiriou de-
scribes weapons as both “conventional” and “uncon-
ventional,” suggesting pens and flashlights among the 
latter (Argiriou, Terry Frisk Update, p. 1).

Since a suspect frisked via reasonable suspicion does 
not have Miranda rights, he will likely not be physically 
restrained in any significant way during a traffic stop 
(Maryland v. Shatzer, 2010). The breadth of the offi-
cer’s search may thus be expanded relative to a search 
following an arrest, as the suspect could arguably reach 
areas that an immobilized suspect could not (compare 
a cuffed individual to one whom is simply told to “wait 
here”). Any illicit material the officer discovers in his 
search for weapons—e.g., drugs—is admissible in 
court (Michigan v. Long, 1983; Minnesota v. Dicker-

Arizona v. Johnson
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son, 1993). Therefore, through Johnson (2009), Long 
(1983), and Dickerson (1993) the officer may conduct 
a pat-down of a suspect and a mini-sweep of the ve-
hicle—despite lacking any suspicion to believe the sus-
pect is involved in wrongdoing—and anything he finds 
along the way has been legally confiscated. 

In order to conduct the pat-down, the officer must ful-
fill a simple list of requirements. In Johnson (2009), the 
suspicion-rousing factors included: wearing blue, lack-
ing ID, being from a poor neighborhood in which gangs 
operate, being in a high-crime or drug-heavy area, look-
ing at officers as they approach you, having a penchant 
for listening in on police calls, and being forthcoming 
about a criminal record. For Lemon Johnson, these fac-
tors legally trumped his cooperative demeanor. The 
least stated and potentially most significant trait that 
may have aroused Officer Trevizo’s suspicion is race. 
Would a white male in blue have aroused suspicion? 
Would the cops have even run the license plate of a car 
comprised of three white males? The Court avoided 
mentioning race altogether in Johnson (2009). 

Law enforcement openly uses race in four main ways. 
The first is when simply identifying a suspect (John-
son, 1983)—such as, the suspect was male, six feet tall, 
and black. This is not controversial, as it associates race 
with crime in a descriptive way. The others associate 
race with crime in a predictive way, using the color of a 
suspect’s skin as a probative trait. Racial incongruity—
what is referred to as being out of place, e.g. a black 
man in a white neighborhood—has had mixed success 
when contested in the courts, but nonetheless remains a 
staple of policing (Johnson, 1983). Racial profiling by 
border agents and the Immigration and Naturalization 
Services, namely, targeting Latinos near border areas, 
has had both big wins and big losses in court. The Court 
considers it unconstitutional to stop a vehicle based 
solely on the driver’s race (United States v. Brignoni-
Ponce, 1975), but upheld stopping drivers “largely on 
the basis of Mexican ancestry” near the border (United 
States v. Martinez-Fuerte, 1976, p. 563).

The fourth major way law enforcement uses race is 
through the Drug Enforcement Agency’s drug courier 
profiles (Johnson, 1983). These profiles, which have 
become notorious for their inconsistencies, predict what 
kind of people are likely to transport drugs and thus de-
termine whom the agency will target. A probative trait 
is often being black or Latino—i.e., simply being black 
or Latino is a factor in reasonable suspicion or probable 
cause—associating people of color with drugs not just 
at the federal level, but at all levels of policing. The suc-

cess rate of these profiles is unknown as the DEA does 
not record their stops (Kadish, 1997, p. 749). The Court 
first addressed the profiles in United States v. Menden-
hall (1980). It held that the defendant, a young black 
female, had been stopped without adequate reasonable 
suspicion, but race as a component of the profile was 
not addressed by the defendant, the petitioner, nor the 
Court (United States v. Mendenhall, 1980).

A racially motivated officer need not concern himself 
with any of that. Instead, he can wait for the car to com-
mit a minor traffic infraction and pull it over via Whren 
(1996). As long as he finds a legitimate reason for the 
stop, he will never have to answer allegations of ra-
cial profiling. For a driver to make an Equal Protection 
claim—i.e., to claim in court that he was pulled over 
because of his race, thus suffering a Fourteenth Amend-
ment violation—he would essentially need the officer 
to admit that race was the reason for the stop. The fact 
that people of color are pulled over at vastly dispro-
portionate rates is irrelevant to an individual case; an 
individual must prove that invidious discrimination oc-
curred in his particular case (McClesky v. Kemp, 1987).

Terryism
Terryism is characterized by unequal stop-and-frisks, 

traffic stops, drug arrests, and incarceration rates. This 
incidence—what Randal Kennedy refers to as the “ra-
cial tax” (Kennedy, 1997, p. 159)—is for the most part 
uncontested; it has been documented in manifold indi-
vidual court cases and statistical research. This section 
will recollect several of those examples.

Stop-and-frisks
Unlike most precincts, police officers in New York 

City are required to record their stop-and-frisks. These 
forms, known as UF-250s, must be filled out when a 
stop fulfills one or more of the following: the officer 
exercises force in the detention, there is a frisk, there is 
an arrest, or the suspect refuses to identify himself (Of-
fice of the Attorney General, 1999). In 1999, the Office 
of the Attorney General commissioned a report on stop-
and-frisks in New York City. It found that, when com-
pared to whites, blacks were 2.1 times more likely to 
be stopped on suspicion of committing a violent crime, 
and Latinos were 1.7 times more likely to be stopped 
on suspicion of violent crimes (Office of the Attorney 
General, 1999). The report also found that around 14% 
of stops were based on factors failing to meet the rea-
sonable suspicion threshold (Office of the Attorney 
General, 1999). 
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The NYPD conducted 684,330 stops in 2011, a 603% 
increase from 2002 (New York Civil Liberties Union, 
2012). Eighty-nine percent of those stopped were peo-
ple of color, and 88% of those stopped were entirely in-
nocent (New York Civil Liberties Union, 2012). Thus, 
the NYPD knowingly sanctions half a million small-
scale Hitchcockian wrong man situations per year. Un-
like Hitchcock’s films, however, these are not remote 
horror stories that, given the right string of unfortunate 
coincidences, might happen to anybody—rather, they 
are an omnipresent threat to inner-city people of col-
or. Despite this racially disproportionate policing, the 
NYPD maintains that the Equal Protection Clause of the 
Fourteenth Amendment does not apply to Terry (1968) 
analysis (U.S. Commission on Civil Rights, 2000).

 
Traffic stops 

From early 1995 to late 1996, the Maryland State 
Police searched 823 vehicles on a highway north of 
Baltimore, of which nearly 73% had black drivers; a 
subsequent ACLU study found that only 16.9% of the 
highway’s cars had black drivers, and that the race of the 
driver would be visible to an officer nearly 97% of the 
time (Harris, 1999). Other studies have found similar 
results in Oregon (Bernstein, 2010), Connecticut (Per-
ez, 2011), West Virginia, Minnesota, Illinois, and Texas 
(The Leadership Conference, 2011, p. 10). A 2006-
2007 Arizona study found that “state highway patrol 
was significantly more likely to stop African Americans 
and Hispanics than whites on all the highways studied” 
(The Leadership Conference, 2011, p. 10). 

While the nationwide percentage of drivers stopped 

by race is about even, black drivers are more likely to 
feel they were stopped without legitimate basis, espe-
cially when pulled over for vehicle defects and stop 
light/sign violations (Eithe & Durose, 2008, p. 8). 
Black, Latino, and multiracial drivers are more likely to 
be ticketed than whites, and significantly less likely to 
receive verbal or written warnings. When compared to 
whites, black drivers are twice as likely to be arrested, 
likely a result of being searched three times as often. 
A 2003 Illinois study found that consent searches of 
whites were twice as likely to discover contraband than 
consent searches of blacks and Latinos (The Leadership 
Conference, 2011). 

Drug policy
While Terry v. Ohio (1968) was intended to combat 

violent crime, its principles also apply to seizing prop-
erty. Since the 1980s, the chief use of the Terry um-
brella has been to authorize access to hitherto unsearch-
able areas and incarcerate people for non-violent drug 
crimes. The modern War on Drugs, declared by Reagan 
in 1982 and fully launched with the bipartisan Anti-
Abuse Act of 1986, accounted for half of the growth 
in state prisons and two-thirds of the growth in federal 
prisons in its first twenty five years (Alexander, 2010). 
Overall, the War on Drugs has seen thirty one million 
arrests (King, 2008, p. 2). The vast majority of drug 
arrests—80% in 2005—are for possession rather than 
dealing, and four-fifths of the increase in drug arrests 
in the 1990s were for marijuana possession (Alexan-
der, 2010). From 1980 to 2003, the drug arrest rate of 
blacks rose 225%, compared to just 70% for whites 

Arizona v. Johnson

Image 3: Created using data presented in Table 13, Enforcement actions taken by police during traffic stops, by 
demographic characteristics of drivers, 2008 in Eith, C & Durose, M.R. (2008) Contacts between Police and 
the Public.
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up in foster care (Williams, 2009). 
Once out of prison, ex-convicts face conditions that 

many have compared to Jim Crow. Companies and 
landlords, both public and private, are permitted by law 
to discriminate against those who have served time in 
prison, impairing their search for employment and a 
residence (a family may even be evicted from public 
housing for taking in a felon) (Bell, 2008). Ex-convicts 
may have trouble obtaining valid ID, driver’s licenses, 
and loans (Bell, 2008). Reform of the 1990s prohib-
ited felons from being eligible for welfare and food 
stamps (Alexander, 2010). Moreover, felons lose their 
right to vote to better their condition; overall, 13% of 
black male adults have been disenfranchised, and that 
number reaches 40% in some states (Justice Policy In-
stitute, 2000). These conditions do little to assuage the 
bitterness and resentment many inmates build up while 
in prison, especially those incarcerated for non-violent 
crimes. Indeed, many ex-convicts are arrested, con-
victed or imprisoned again in the years following their 
release, an epidemic known as recidivism.

Conclusion

Mandatory minimums have been repealed and the 
most punitive days of the War on Drugs are past, yet 
the Terry umbrella continues to expand. The modern 
campaign against illegal immigration is revving up, 
armed with all the tools of Terry (1968) at its disposal. 
Unlike the War on Drugs, the war on immigration is 
exclusively discriminatory. The Obama administra-
tion has embraced Operation Streamline, a 2005 bor-
der security program that encourages aggressive and 
expedient policing of those suspected of being in the 
country illegally (Lin, 2009). Under the program, ille-
gal immigrants may be charged in the federal criminal 
justice system, rather than at civil deportation hearings. 
Through September of 2011, Latinos—who constitute 
only 16% of the population—were charged with over 
50% of the year’s federal felonies, up 10% from 2007 
(Carcamo, 2011). Immigration violations are largely 
responsible for the escalating Latino prison population 
(Carcamo, 2011).

Nonetheless, many states consider the federal govern-
ment’s immigration policy to be lackluster. Arizona re-
sponded to the perceived federal failure with the divisive 
Senate Bill 1070, which encapsulates both the preemp-
tive reasonableness of Terry (1968) and the unabashed 
discriminatory nature of Terryism. It permits an officer 
to make a “reasonable attempt…to determine the immi-

(King, 2008). People of color constitute 80% of those 
in prison for drugs (Bell, 2009). 

Research has consistently shown a majority of drug 
users to be white. One study found that whites make up 
74% of monthly drug users (King & Mauer, 2002). In 
particular, 66% of cocaine users are white while 15% 
are black (Williams, 2009). From 1986 to 2010, there 
were similar mandatory five year sentences for possess-
ing five grams of crack cocaine and five hundred grams 
of powder cocaine; blacks received 25% of the manda-
tory sentences for powder and over 90% of the man-
datory sentences for crack (Yingling, 2009). Congress 
repealed the mandatory sentences and lowered the ratio 
to 18:1 in 2010 (Fields, 2010). The inconsistency be-
tween reported drug use and arrest rates is a reminder 
that crime rates are not an objective measurement of 
crime, but rather the result of whom the police target.

Incarceration
Once ushered into the criminal justice system, young 

men of color are more likely to be the subjects of severe 
prosecution and harsher charges than their white coun-
terparts (Bell, 2008). They are incarcerated at higher 
rates and receive longer sentences for similar crimes 
(Bell, 2008). Many inmates convicted of drug crimes 
would avoid doing time if they could afford bail or pri-
vate counsel (Onwudiwe & Onwudiwe, 2009); around 
four-fifths of those who face criminal charges are poor 
(Alexander, 2010). 

The United States now leads all other countries in in-
carceration, with 5% of the world’s population and a 
quarter of its prisoners (Liptak, 2008). The prison pop-
ulation has grown 500% since 1980, while the popula-
tion has only increased by 37% (U.S. Census 2010). 
America has 2.28 million prisoners in its 5,000 penal 
institutions, a majority of which are people of color 
(U.S. Census, 2010). One out of nine black males be-
tween the ages of twenty and thirty-four is incarcerated 
(Onwudiwe & Onwudiwe, 2009). At any given time, 
nearly one-third of black males from black communi-
ties are in prison, on parole, or on probation (Fisher-
Giorlando, 2009). This systemic uprooting of fathers, 
brothers and sons has dealt a devastating blow to fami-
lies suffering an unemployment rate twice that of the 
national average—reaching 16% in December 2011 
(Bureau of Labor Statistics, 2012)—and a poverty rate 
nearly three times that of whites (State Health Facts, 
2010), including 38% childhood poverty (Macartney, 
2011). A majority of black children with a parent incar-
cerated live with their grandparents and nearly 10% end 
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gration status of [a] person” so long as “reasonable sus-
picion exists that the person is an alien who is unlawfully 
present” (Ariz. Const. § 2, art. VIII). Georgia, Indiana, 
South Carolina and Alabama have passed similar bills  
(Beresford, 2012).

While Terry (1968) was a closely watched ruling in 
contravention of the Civil Rights movement, Arizona v. 
Johnson (2009) was a run-of-the-mill case for the Court 
and immaterial to the general public—a non-story to 
a culture in which those with influence are unaffected 
by policing and those affected lack influence. America 
is well-accustomed to people of color paying a racial 
tax to shield the majority from the latent danger it per-
ceives. Still, looking back on Terry (1968), one finds 
comfort in the lonely portent of Justice Douglas: there 
was at least one justice troubled by the potential of 
such a radical expansion of police power. But this time 
around—the conservative Roberts Court in form—
there was no Douglas. Johnson was a 9-0 reaffirmation 
of Terryism, a rubber stamp of a seemingly irreversible 
shift to unchecked reasonableness and discriminatory 
preemption.

Ruth Bader Ginsburg, the author of the Johnson (2009) 
majority, is due to retire soon. If the new appointment 
is Barack Obama’s to make, he should maintain his 
unprecedented push to diversify the federal judiciary 
(in the first two years of his presidency, only 30% of 
his confirmed judicial nominees have been white men) 
(Weiss, 2011). He should carry on the daring he exhib-
ited in appointing the racially forthright Eric Holder to 
head the Justice Department. He should appoint some-
one familiar with the inequality that plagues the crimi-
nal justice system, someone not afraid to sing solo à la 
Douglas. The Court is desperately in need of a counter-
Terryist. 
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