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EqUAL PROTECTION FOR ALL:  
AN ARGUMENT FOR THE EMPLOYMENT  
NON-DISCRIMINATION ACT

Ariana Bengtsson 

ABSTRACT:  Discrimination in the workplace based on gender identity and sexual orientation 
is widespread in the United States. Despite this, many states lack employment discrimination 
protections for LGBT adults, making them vulnerable to discrimination and even to the loss of a 
job solely based on their sexual orientation or gender identity. In order to remedy this issue the 
Employment Non-Discrimination Act (ENDA) must be passed. ENDA will extend current federal 
employment discrimination protections to lesbian, gay, bisexual, and transgender individuals.

The Fourteenth Amendment of the 
United States Constitution requires 

that every person be provided equal protec-
tion under the law. However, employment 
discrimination remains legal in thirty-four 
states based upon gender identity, and as 
well as in twenty-nine states, based upon 
sexual orientation (Employment Non- 
Discrimination Act, 2013). This goes 
against values expressed in the Constitution 
and is a tremendous human rights violation. 
In order for this issue to be remedied, the  
Employment Non-Discrimination Act 
(ENDA), a bill with bipartisan support in 
Congress, must be passed. ENDA would 
protect lesbian, gay, bisexual, and trans-
gender (LBGT) individuals from discrimi-
nation within the workplace by extending 
current federal employment discrimina-
tion protections to include them (Employ-
ment Non-Discrimination Act, 2013). 
Without this act, the United States not only 
fails to uphold the equal protection clause 
of the Fourteenth Amendment, but also  
violates Articles 7 and 23 of the Universal  
Declaration of Human Rights (UDHR), and 

goes against the values expressed in Frank-
lin D. Roosevelt’s Second Bill of Rights.

Approximately 3.1 million LGBT adults 
in the United States do not have protection 
from employment discrimination based 
upon sexual orientation or gender identity 
(Ramos, Lee Badgett, & Sears, 2008). Due 
to this, a case involving a LGBT individual 
is not given the same suspect classification 
as a case involving members of other groups 
that are discriminated against. Suspect  
classification means that a case is subject 
to strict scrutiny because of the involve-
ment of “a class of individuals that have 
been historically subject to discrimination”  
(Suspect classification, 2010). The exclu-
sion of LGBT individuals from this classifi-
cation is illogical, as discrimination against 
individuals based upon sexual orientation 
or gender identity is widespread, and is a  
frequent occurrence. The average number 
of employment complaints regarding dis-
crimination based on sexual orientation, 
which does not include complaints based on  
gender identity, is about 1,200 annually 
(Ramos et al., 2008). Regardless, as stated 
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by American legal scholar Cass Sunstein, 
“there is no proportional representation re-
quirement in the Equal Protection Clause” 
(Cass Sunstein, n.d.). The fact remains 
that the United States is not providing 3.1  
million adults with the equal protec-
tion they are entitled to by the Fourteenth  
Amendment of the Constitution and in  
Article 7 of the UDHR. ENDA would solve 
this issue by extending employment dis-
crimination protections to gender identity 
and sexual orientation (Employment Non-
Discrimination Act, 2013). Both Article 
23 of the UDHR and FDR’s Second Bill 
of Rights hold protection against unem-
ployment to be a fundamental right. Yet in 
states without employment discrimination 
protections for gender identity and sexual 
orientation, LGBT adults are vulnerable to 
workplace discrimination, and even to the 
loss of a job solely based upon their sexual 
orientation or gender identity. In the words 
of Franklin D. Roosevelt, “true individual 
freedom cannot exist without economic 
security and independence,” and yet, eco-
nomic security and independence are being 
denied to these individuals (FDR’s Sec-
ond, as cited in the Heritage Foundation, 
2013). The ENDA would bring the United 
States closer to upholding, in the words of  
Roosevelt, “for all regardless of station, 
race, or creed” the “right to work, to free 
choice of employment, to just and favour-
able conditions of work and to protection 
against unemployment” as described in  
Article 23 of the UDHR (FDR’s Second, as 
cited in the Heritage Foundation, 2013; the 
Universal Declaration, 1948).

The primary opposition to the ENDA is an 
opinion that the Act will impact organized 
religion, specifically churches. However, 
this concern is without warrant, as the Act 

specifically does not apply to religious orga-
nizations. Along with this is the belief that 
the Act could result in preferential treatment 
of the LGBT community. This suggests that 
perhaps some of the individuals backing 
the opposition towards the Act may either 
have chosen to ignore what the Act actually  
proposes, or have yet to read the specif-
ics. This is shown in that the ENDA does 
not sanction preferential treatment or  
affirmative action, yet many opposing the 
Act present this as a main reason for their 
opposition. Conceivably, it is possible that 
much of the opposition to the ENDA may be 
based upon personal or religious discrimi-
natory views. While the first amendment of 
the Constitution gives every citizen the right 
to practice his or her own religion, there is, 
as Thomas Jefferson stated, “a separation 
of church and state” in the U.S., and thus a  
religious ideology should not guide the law.

It is time for the federal government of 
the United States to successfully implement 
and provide protection against employment 
discrimination that is based upon sexual 
orientation or gender identity. ENDA must 
be passed in order to achieve this, maintain 
security, and uphold the rights of the people 
given by the Fourteenth Amendment, and 
by the UDHR. In the words of Roosevelt, 
“for unless there is security here at home 
there cannot be lasting peace in the world” 
(FDR’s Second, as cited in the Heritage 
Foundation, 2013).

Bengtsson 



UW BOTHELL POLICY JOURNAL, 2013 9

Equal Protection for All

References

Cass sunstein quotes. (n.d.). Retrieved from http:// 
 www.famousquotes.com/author/cass-sun 
 stein/

Employment non-discrimination act. (2013, January  
 03). Retrieved from http://www.  
 hrc.org/laws-and-legislation/federal-legis 
 lation/employment-non-discrimination-act

FDR’s second bill of rights. (1944, January 11).  
 Retrieved from http://www.heritage.org/ 
 initiatives/first-principles/primary-sources/ 
 fdrs-second-bill-of-rights

Ramos, C., Lee Badgett, M. V., & Sears, B. (2008).  
 Evidence of employment discrimination on  
 the basis of sexual orientation and gender  
 identity: Complaints filed with   
 state enforcement agencies 1999-2007.  
 Academic paper; published, 
 The Williams Institute, UCLA School of 
 Law, Los Angeles, Retrieved from http:// 
 williamsinstitute.law.ucla.edu/wp-content/ 
 uploads/Badgett-Sears-Ramos-Emply- 
 Discrim- 1999-2007-Nov-08.pdf

Suspect classification. (2010, August 19). Retrieved  
 from http://www.law.cornell.edu/wex/sus 
 pect_classification

The Universal Declaration of Human Rights. (1948,  
 December 10). Retrieved from http://www. 
 un.org/en/documents/udhr/index.shtml


